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ADVANCE UNEDITED VERSION

Existing proposals for international cooperation to combat corruption, including

repatriation of illegally transferred funds to the countries of origin.

Introduction

In its most recent reports, the U.N. Centre for International Crime Prevention (CIPC) has indicated that, in
recent years, the international community has demonstrated an increased awareness of the problems
associated with corruption and a determination to combat it. The academic and policy literature has been
greatly enriched through studies, analysis and academic publications, which have reached and highlighted
some common and basic conclusions. Corruption is seen to be multifaceted and to affect every society
regardless of its level of development or the sophistication of its organization. While the underlying causes
may range from the societal to the institutional, one conclusion shared by most is that corruption
exacerbates other problems and derails development efforts, while it wreaks havoc on efforts to build,
consolidate or further develop democratic institutions.

Recent developments in the political and economic spheres seem to have had two major consequences.
Firstly, the phenomenon is no longer confined within national borders and, secondly, the levels of tolerance
worldwide, of both the political leadership and the public at large, seem to be dropping rapidly. This has
been coupled with consistent and strong calls for action against the phenomenon at all levels.

Analysis of the existing instruments, recommendations and other documents reflects several similarities in
structure, themes and language. Those similarities may be an indication of the fact that in efforts against
corruption common problems have been confronted and the negotiation process has produced comparable

solutions, despite the different contexts in which the solutions have been considered.

The preparation of this technical note was co-ordinated in the FFD Secretariat. Staff from the following entities

collaborated, in a personal capacity, in its preparation: CICP, DESA, IMF, OECD, UNDP, and UNCTAD. Several
sections contained in the most recent CICP report are reproduced extensively, because of their relevance, in this note.



Most of the intergovernmental organizations through which the existing international legal instruments have
been developed are regional. Thus the instruments have been developed by countries facing similar
problems and sharing, at least to a certain degree, similar legal practices. The OECD Convention with
signatories from five continents notably has a wider geographical coverage. One global legal instrument
with anti-corruption provisions in which developing countries from all regions presently participate fully is
the United Nations Convention against Transnational Organized Crime.

Proposals for global action on corruption have been developing quite rapidly, including since the inception
of the Financing for Development process. Most recently and significantly, in August 2001, the UN Centre
for International Crime Prevention (CICP) hosted an intergovernmental group of experts to make
recommendations on the scope and coverage of an international legal instrument against corruption (as
requested by GA resolution 55/61) and to consider issues related to illegally transferred funds and the
repatriation of such funds to their countries of origin (as requested by GA 55/188). This expert group will
report to the 56" session of General Assembly via the UN Commission on Crime Prevention that it
recommends that UN member countries forge a new, legally binding international convention against
corruption by the end of 2003.

In its draft resolution for consideration by the General Assembly, the Expert Group also proposes that the
Assembly voice concern about the seriousness of the problems posed by corruption "which may endanger
the stability and security of societies, undermine the values of democracy and morality and jeopardize
social, economic and political development". The Experts note that, while a number of regional
arrangements and non-binding international declarations are already in place, no comprehensive
instrument with force of international law presently exists. The treaty, as envisaged, would address many
aspects of the problem, including preventive measures, criminalization, sanctions and remedies. The
Expert Group likewise recommends that the negotiators of the conventions should also be asked to
consider provisions on jurisdiction, seizures, protection of witnesses, liability of legal persons, transfer of
illicitly obtained funds abroad, return of such funds and a range of international cooperation measures.
This technical note refers first to the work of the United Nations regarding proposals relating to corruption,
and of illicit transfers of funds and the return of such funds to the countries of origin. Then, the

corresponding proposals from other institutions and organizations are presented. The note quotes and
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draws extensively from the documentation prepared by the CICP secretariat for the expert group meeting,
particularly its most recent, comprehensive report on existing international legal instruments and

recommendations addressing corruption 1. The note does not address the range of technical assistance

programmes offered by the UN system to aid governments in combating corruption 2.

Proposals

Within the United Nations

In the Report of the Secretary-General to the Financing for Development Preparatory Committee of 18
December 2000 (A/AC.257/12), the link between respecting domestic laws and financial regulations and
the mobilization of domestic resources is underscored. The report recommends that “member states
should strengthen measures to fight corruption at the national and international levels, including through
enhanced international cooperation. In this regard, they should call for expeditious completion of
preparatory work for the elaboration of an international legal instrument against corruption under the aegis
of the United Nations —independent of the United Nations convention against transnational organized
crime- and for the convening of a conference for the negotiation of the corresponding legal instrument by
theearliest possible date.”

For its part, the report of the High-Level Panel on Financing for Development issued in June 2001
highlights, in its executive summary, that “every developing country needs to set its economic
fundamentals in order. No country can expect to achieve equitable growth, or to meet the international
development goals, unless it focuses on building effective domestic institutions and adopting social policies
including: governance that is based on participation and the rule of law, with a strong focus on combating
corruption”. The same concern is also raised in the reports to the FfD Preparatory Committee of the
regional consultative meetings on Financing for Development.

As indicated above, in its resolution 55/61 of 4 December 2000, the General Assembly had recognized the
desirability of an effective international legal instrument against corruption and requested the Secretary-
General to convene an intergovernmental open-ended expert group to examine and prepare draft terms of

reference for the negotiation of the future legal instrument against corruption. Subsequently, in its
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resolution 55/188 of 20 December 2000, entitled “Preventing and combating corrupt practices and illegal
transfer of funds and repatriation of such funds to the countries of origin”, the General Assembly invited the
intergovernmental open-ended expert group convened in accordance with the aforementioned resolution
55/61 to include and examination, on the same basis, of the question of illegally transferred funds and the
repatriation of such funds to their countries of origin.

The report and recommendations of the Expert Group will be before the 56" session of the General
Assembly, via the report of the Commission on Crime Prevention. As previously indicated, the main
recommendation is that U.N member states forge a new, legally binding international convention
against corruption by the end of 2003.

At the Tenth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, held in
Vienna from 10 to 17 April 2000,2 the issue of corruption was also addressed, both in the Vienna
Declaration on Crime and Justice: Meeting the Challenges of the Twenty-first Century, and in the workshop
on combating corruption, organized by the United Nations Interregional Crime and Justice Research
Institute in cooperation with the International Scientific and Professional Advisory Council.

In adopting the Vienna Declaration, Member States committed themselves to take enhanced international
action against corruption and stressed the urgent need to develop an effective international legal
instrument against corruption. There was general agreement on the importance of transparency and the
independence and integrity of investigative and subsequent criminal justice processes. The discussion
highlighted the need for justice to be applied to past activities, including financial recovery of the proceeds
of corruption, proper investigation, prosecution and the application of effective criminal and/or non-criminal
sanctions. At the same time it was considered necessary to provide appropriate prevention measures for
the future, including the strengthening of civil society (including the media and the private sector),
decreasing opportunities for corruption of high- and low-level officials, improving their status and providing
social rewards for those who were not corrupt in the performance of their duties.

The Expert Group Meeting on Corruption and its Financial Channels, that met in Paris, 30 March-

1 April 1999 (as requested by ECOSOC resolution 1998/16 of 28 July 1998) explored means of ensuring
that recent multilateral initiatives against corruption were effective and that an appropriate international

strategy against corruption, including the proceeds thereof, was formulated in consultation with other



15.

16.

17.

18.

intergovernmental organizations active in the area. After identifying a set of measures to improve
international cooperation in combating corruption and the detection of financial flows related to corruption,
the Expert Group made a series of recommendations to be taken both at the international and the national
levels (see E/CN.15/1999/10, sects. B, D and E).

At the international level, the Expert Group, inter alia, stressed the need to explore ways and means of
persuading all insufficiently regulated financial centres to adopt rules enabling them to trace and take
action against the proceeds of corruption, to participate actively in international cooperation efforts against
related financial crime and, if necessary, to consider the introduction of measures to protect the global
financial system from centres that pose the most significant problems or that do not participate in
international cooperation.

At the national level, the Expert Group recommended that corruption in all its forms be criminalized and
that bribe-givers and the proceeds of corruption be covered under anti-money-laundering laws; steps
should be taken to ensure that bank secrecy and tax provisions did not hamper international administrative
and judicial cooperation in combating corruption as well as to ensure that the authorities possessed
sufficient capacities to provide prompt judicial cooperation in cases involving corruption or the laundering of
the proceeds of corruption; and the capacity of States to prevent their financial systems from being used by
bribe-givers and bribe-takers to transfer or launder money related to corrupt deals should be strengthened
through the establishment of systems for the appropriate regulation and supervision of financial activities,
based on internationally accepted principles.

In addition, the Expert Group proposed the use of comprehensive systems for the prevention of money-
laundering and the detection of illicit financial flows in combating corruption, including, in particular, the
requirement that financial institutions should identify their customers, exercise vigilance and report
suspicious transactions to a competent authority responsible for their investigation.

In December 1996, the General Assembly adopted two important instruments in the fight against

corruption: the International Code of Conduct for Public Officials 4 (resolution 51/59, annex) and the United
Nations Declaration against Corruption and Bribery in International Commercial Transactions 5 (resolution

51/191, annex). Although both instruments are non-binding, they are still politically relevant as they

represent a broad agreement in the international community on these matters.
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Regarding illicit transfers, in its resolution 55/188, entitled “Preventing and combating corrupt practices and
illegal transfer of funds and repatriation of such funds to the countries of origin”, the General Assembly
called for increased international cooperation with regard to devising ways and means of preventing and
addressing illegal transfers, as well as repatriating illegally transferred funds to the countries of origin, and
called upon all countries and entities concerned to cooperate in that regard. As already referred above, the
General Assembly also invited the intergovernmental open-ended expert group, which was to prepare draft
terms of reference for the negotiation of a future legal instrument against corruption pursuant to

resolution 55/61, to include examination of the question of illegally transferred funds and the repatriation of
such funds to the countries of origin. The Group has thus presented a proposal to address these matters in
a comprehensive way, by including them in the new international convention whose negotiation is being
recommended.

It is noted that policy proposals in this area have been affected by a number of vexing problems. According
to the CICP background paper cited earlier, the question of illegally transferred funds resulting from
corrupt practices commonly involve (a) immense amounts of wealth that represent a comparatively high
proportion of the victimized country’s resources, (b) the transfer of that wealth outside the country. (c) a
high level of factual uncertainty regarding the countries and accounts holding the illicitly transferred wealth;
(d) the correct identification of the legitimate beneficiary and titles for such assets; and (e) a complex of
jurisdictional issues. Thus the recommendation of the CICP intergovernmental group of experts, that the
newly proposed convention on corruption should also address, in a holistic approach, these issues.

The CICP report also notes that policy recommendations relative to the repatriation of illegally exported
funds by corrupt leaders need to address three broad categories: practical, political and legal difficulties.
From the practical perspective, the Government seeking repatriation of funds does not always have the
necessary financial resources to trace and recover them. In the global economy, funds are extremely
mobile and can be hidden through secrecy and the use of multiple jurisdictions and tax havens. When it
comes to the sophisticated laundering and investment of wealth exported overseas, traditional investigative
methods prove often ineffective. Sometimes even promising “leads” are often lacking. In some cases,

when Governments cannot cover the legal expenses, they seek contingency fee arrangements with major
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law firms and, given the length and uncertainty involved in the repatriation process, these contingency fees
have not yet provided a reliable modality.

When dealing with illegally transferred funds by public-sector officials, the Government succeeding a
corrupt leader often has to establish its legitimacy and obtain recognition by the international community,
including by countries where the funds may have been deposited or invested. Moreover, in some cases,
the victimized Government may not pursue the claims with the required vigour for fear of embarrassing
members of the local political and economic elite whose role in reconstruction is considered vital.
Therefore, given the socio-economic devastation such leaders often leave behind them, the new

Government may be unable to comply with international “standards” in a prompt and timely manner.

Organisation for Economic Cooperation and Development

The OECD Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions is a legally binding treaty which obliges signatory countries to establish the bribery of foreign
public officials in international business transactions as a criminal offence under their national laws. It is
open to adherence by both OECD and non-OECD Member countries. It entered into force on 15 February
1999 and at present, 33 of the original 34 signatories have ratified the Convention.

It provides that bribery includes not only the payment but also the offer or promise of a bribe and sets out
an autonomous definition of foreign public official which covers elected or appointed officials and officials
exercising a public function such as the head of a public agency or company. Sanctions by signatory
countries must be effective, proportionate and dissuasive and apply to both natural and legal persons.
There are also some non-criminal provisions covering accounting requirements, external audit and
company controls, and the tax non-deductibility of bribe payments. Countries are required to facilitate
mutual legal assistance and to provide extradition.

All signatory countries are obliged to co-operate in a programme of systematic follow-up to monitor and
promote the full implementation of the Convention. This monitoring programme is the responsibility of the
Working Group on Bribery in International Business Transactions and includes regular reviews of countries'

legislation to implement the Convention and their efforts to enforce the Convention in practice, the



26.

27.

examination of specific issues that arise in the course of monitoring, and the regular provision of

information to the OECD Council of Ministers and to the public at large through publication on the Internet

of reports on individual country performance. (See http://www.oecd.org/daf/nocorruption/instruments.htm)
The Anti-Corruption Network for Transition Economies assists Eastern European and Former Soviet Union
countries, through a policy dialogue over the Network's Website as well as annual meetings and specific
seminars or workshops, to identify appropriate political, institutional, and economic reforms for combating
corruption. The Stability Pact Anti-Corruption Initiative, co-chaired by the OECD and the Council of
Europe, calls for states in South-Eastern Europe to take measures to combat corruption by adapting laws
and regulations in conformity with international instruments. The ADB/OECD Asia-Pacific Anti-Corruption
Initiative calls for the development of a regional anti-corruption action plan aimed at strengthening national
and regional efforts. The Anti-Corruption and Governance Initiative for Latin America, as a joint effort of
the OAS, IADB and the OECD, aims at promoting stronger monitoring mechanisms in the implementation
of international standards and provide a forum for regional policy dialogue.

OECD members had adopted a first Recommendation on Bribery in International Business Transactions in
1994. In 1997, the OECD Working Group on Bribery reviewed the 1994 Recommendation. The Revised
Recommendation on Combating Bribery in International Business Transactions, adopted by the OECD
Council on 23 May 1997, is the result of analytic work on anti-corruption measures and commitments
undertaken over the previous three years to combat bribery in international business transactions. The
Revised Recommendation invites member countries to take effective measures to deter, prevent and
combat international bribery in a number of areas. In particular, it outlines commitments in the fields of
criminalization of bribery of foreign public officials (covered by the Convention negotiated pursuant to the
1997 Recommendation); accounting, banking, financial and other provisions to ensure that adequate
records are kept and made available for inspection and investigation; and public subsidies, licences,
government procurement contracts or other public advantages that could be denied as sanctions for
bribery in appropriate cases. It also urges prompt implementation of the 1996 Recommendation on the Tax

Deductibility of Bribes to Foreign Public Officials 6 and incorporates the proposals contained in the 1996

Recommendation of the Development Assistance Committee on Anti-Corruption Proposals for Aid-Funded
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Procurement. The Revised Recommendation also includes provisions concerning monitoring and other

follow-up procedures designed to promote its implementation.

The OECD Guidelines for Multinational Enterprises, a multilaterally endorsed code of conduct adhered to
by the 30 OECD Member countries as well as by Argentina, Brazil and Chile, also play arole in the OECD
contribution to the fight against corruption. The Guidelines recommendations on bribery are
comprehensive and deal with such issues as solicitation, appropriate use of commercial agents, public
commitment and transparency in the fight against bribery, management systems, training and political
contributions. National Contact Points -- offices located in each of the adhering countries -- are charged
with encouraging the observance of the Guidelines among multinational enterprises operating in or from
their territories. As part of the 2001-2002 cycle of Guidelines implementation, the National Contact Points
will be examining the role that multinational enterprises have played in societies plagued by corrupt
governments and will look at what these enterprises can do to enhance the benefits accruing to host
societies from their operations and from the tax revenues they generate

In an effort to assist governments to combat the use of corporate vehicles to perpetrate criminal activities
such as bribery, the OECD recently completed the Report on the Misuse of Corporate Vehicles for lllicit
Purposes, which presents a menu of options on how jurisdictions can establish effective mechanisms to
enable their authorities to obtain beneficial ownership and control information of corporate vehicles
established in their own jurisdictions for the purpose of investigating illicit activities, fulfilling regulatory

functions, and sharing such information with other authorities, domestically and internationally.

Financial Action Task Force on Money Laundering

In order to cover all relevant aspects of the fight against money-laundering, a Financial Action Task Force
on Money Laundering (FATF) was established in 1990 at the OECD. The FATF developed Forty
Recommendations, the latest version of which were revised in 1996. The Recommendations set out the
basic framework for anti-money-laundering efforts and are envisaged to be of universal application. They
cover the criminal justice system and law enforcement, the financial system and its regulation and

international cooperation. The Forty Recommendations are divided into four parts: (a) general framework;
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(b) role of national legal systems in combating money-laundering; (c) role of the financial system in
combating money- laundering; and (d) strengthening of international cooperation.
According to the Forty Recommendations each country should take such measures as may be necessary,
including legislative ones, to enable it to criminalize money-laundering as set forth in the United Nations
Convention against lllicit Traffic in Narcotic Drugs and Psychotropic Substances of 1988.7 Countries should
consider establishing an offence of money-laundering based on all serious offences and/or on all offences
that generate a significant amount of proceeds. Other sections of the Recommendations deal respectively
with customer identification and record-keeping rules, increased diligence of financial institutions,
measures to cope with the problem of countries with no or insufficient anti-money-laundering measures
and implementation and role of regulatory and other administrative authorities. Those recommendations
should apply not only to banks, but also to non-bank financial institutions. Even for those non-bank
financial institutions that are not subject to a formal prudential supervisory regime in all countries, for
example, bureaux de change, Governments should ensure that such institutions are subject to the same
anti-money-laundering laws or regulations as all other financial institutions and that those laws or
regulations are implemented effectively. Some recommendations aim at strengthening international
cooperation and provide rules for administrative as well as for other forms of cooperation, such as basis
and means for cooperation in confiscation, mutual assistance and extradition.

In 2001-2002, the FATF will continue an in-depth review of the Forty Recommendations for combating
money laundering. Upon completion of the review, the FATF will undertake a third round of mutual

evaluations of its members’ anti-money laundering systems against the revised Recommendations.

Organization of American States (OAS)

In 1996 the Organization of American States adopted the Inter-American Convention against Corruption.
This broad Convention covers, amongst other issues, corruption of domestic public officials, bribery of
foreign public officials in connection with economic or commercial transactions, mutual legal assistance
and illicit enrichment. The report of the CICP has referred to the OAS Convention as "the most detailed as

concerns the provisions aimed at the prevention of corruption.”
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34. On mutual legal assistance, the OAS Convention provides that States parties, in accordance with their
domestic laws and applicable treaties, shall afford one another the widest measure of mutual assistance
and the widest measure of mutual technical cooperation on the most effective ways and means of
preventing, detecting, investigating and punishing acts of corruption.

35. The OAS is currently considering aspects related to the establishment of a regional monitoring

mechanism to implement the different elements of the Convention.

Council of Europe

36. The Committee of Ministers of the Council of Europe agreed in 1997 8to adopt the Twenty Guiding

Principles for the Fight against Corruption. The Principles, which Member States are called upon to
implement in their efforts against corruption contain guidance at both the national and the international
levels. They include elements such as (a) raising public awareness and promoting ethical behaviour; (b)
ensuring coordinated criminalization of national and international corruption; (c) guaranteeing the
appropriate independence and autonomy of those in charge of the prevention, investigation, prosecution
and adjudication of corruption offences; (d) taking appropriate measures for the seizure and deprivation of
the proceeds of corruption offences as well as for preventing legal persons from being used to shield
corruption offences; and (e) limiting immunity from investigation, prosecution or adjudication of corruption
offences to the degree necessary in a democratic society.

37. In addition, the Committee of Ministers agreed on other measures such as (a) promoting the specialization
of persons or bodies in charge of fighting corruption and providing them with appropriate means and
training to perform their tasks; (b) denying tax deductibility for bribes or other expenses linked to corruption
offences; (c) adopting codes of conduct both for public officials and for elected representatives; (d)
promoting transparency within the public administration, in particular through the adoption of appropriate
auditing procedures to the activities of public administration and the public sector as well as of
appropriately transparent procedures for public procurement; (e) guaranteeing that the media have
freedom to receive and impart information on corruption matters; (f) ensuring that civil law takes into

account the need to fight corruption and in particular provides for effective remedies for those whose rights



38.

39.

40.

41.

and interests are affected by corruption; and (g) ensuring that in every aspect of the fight against
corruption, the possible connections with organized crime and money-laundering are taken into account.
On 11 May 2000, the Committee of Ministers of the Council of Europe adopted a recommendation on
codes of conduct for public officials, which includes, in the appendix, the model code of conduct for public
officials. The Committee of Ministers recommended that the member States promote, subject to national
law and the principles of public administration, the adoption of national codes of conduct for public officials

based on the model code of conduct for public officials annexed to the Recommendation.

Organization of African Unity (OAU)

The OAU Summit on 11 July 2001 adopted A New African Initiative: Merger of the Millennium Partnership
for the African Recovery Programme (MAP) and Omega Plan. Two parts of this Initiative directly address
issues related to financial management and corruption. These institutional reforms will include effective
measures to combat corruption and embezzlement and to implement judicial reform. The MAP and Omega
Plan agreed to create a Task Team from Ministries of Finance and Central Banks to review economic and
corporate governance practices in the various countries and regions, and make recommendations on
appropriate standards and codes of good practice for consideration by the Heads of State Implementation

Committee .

The African leaders also articulated their view of some of the responsibilities and obligations of the
developed countries and multilateral institutions. One element of these obligations is that these countries
and institutions should set up coordinated mechanisms to combat corruption effectively, as well as commit

themselves to the return of monies (proceeds) of such practices to Africa.

International Monetary Fund (IMF)

The Executive Board of the International Monetary Fund (IMF) discussed (April 13, 2001) how the Fund
could enhance its contributions to the global efforts against money laundering . In preparation for that
discussion, staff papers on Financial System Abuse, Financial Crime and Money Laundering—

Background Paper © and a joint Fund/Bank workshop on financial abuse 1© were prepared .

12
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The IMF Board agreed that money laundering is a problem of global concern, which affects major financial
markets as well as smaller ones, and that to address it, international cooperation should be stepped up.
The Directors also agreed that the Fund has an important role to play in protecting the integrity of the
international financial system, including through efforts to combat money laundering, and recognized that
more vigorous national and international efforts to counter money laundering are needed. These efforts
should encompass the promotion of sound financial systems and good governance, the design and
implementation of judicial and legal reform and other related capacity-building programs, and effective law
enforcement. It was also pointed out that financial regulation and supervision, based on internationally
recognized standards, play an important role in preventing financial abuse, including money laundering.
The IMF Board considered that intensifying the focus on anti-money laundering elements in supervisory
principles will help ensure that financial institutions have in place the management and risk control
systems needed to deter financial abuse. It noted that financial sector supervisory principles already
assessed under the Financial Sector Assessment Program (FSAP) include elements that are relevant to
money laundering and endorsed the proposal to develop a methodology that would enhance the
assessment of financial standards relevant for countering money laundering and that could be used for
preparing reports in each FSAP on observance of all relevant principles. It was noted that the recently
approved expansion of the FSAP and the ongoing offshore financial center (OFC) assessments will allow
an increasing number of members to benefit from the Fund's work on strengthening financial systems and
countering money laundering.

IMF Directors stressed that money laundering issues should continue to be addressed in Fund
surveillance when they have macroeconomic effects, including effects arising from financial

instability and reputational damage. Some considered that the cross-border implications of money
laundering should be raised during Article IV consultations, even if it is not macroeconomic relevant for
that member but when it had significant externalities for other countries. In this context, the Directors
agreed that more research into the magnitude and the economic consequences of financial abuse,
including money laundering, should be encouraged. The IMF Board called on all governments, especially
those with responsibilities for major financial markets, to put in place the necessary measures to counter

money laundering. It endorsed the staff's proposals for increased cooperation with the FATF and regional
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anti-money laundering task forces, including those relating to the exchange of information with these

groupings.

Basel Committee on Banking Supervision

Only a relatively small part of the work of the Basel Committee on Banking Supervision is related to the
issue of corruption. However, from the perspective of sound risk management, the Committee has issued
guidance on money-laundering and “know-your-customer” practices for banks. That guidance seeks to
prevent the laundering of illicit moneys, including those derived from corruption, through the financial
system.

The Committee’s guidance is contained in three documents. The “Prevention of criminal use of the banking
system for the purpose of money-laundering” of 1988 outlines the basic ethical principles and encourages
banks to put in place effective procedures to identify customers, refuse suspicious transactions and
cooperate with law enforcement agencies. The 1997 “Core principles for effective banking supervision”
states that banks should have adequate policies, practices and procedures in place, including strict know-
your-customer rules. Specifically, supervisors should encourage the adoption of the relevant
recommendations of the Financial Action Task Force on Money Laundering related to customer
identification and record-keeping, increased diligence by financial institutions in detecting and reporting
suspicious transactions and measures to deal with countries with inadequate anti-money-laundering
measures. The 1999 “Core principles methodology” elaborates upon the 1997 “Core principles” by listing a
number of essential and additional criteria. In January 2001, a “consultative paper” was issued setting out
guidance for banks and banking supervisors on customer due diligence to help guard against financial

system abuses (including money laundering). It can be seen at www.bis.org.

Southern African Development Community

The heads of state and government of the Member States of Southern African Development Community
have proposed a SADC protocol against corruption 11, The three policy goals of the protocol are inter-alia
(a) to promote and strengthen the development, by each of the State Parties, of mechanisms needed

to prevent, detect, punish, and eradicate corruption in the public and private sectors
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(b) to promote, facilitate, and regulate cooperation among the States Parties to ensure the
effectiveness of [national] measures and actions [against corruption]; and

(c) to foster the development and harmonization of policies and domestic legislation of the State
Parties relating to the prevention, detection, punishment and eradication of corruption in the public and

private sectors.

Global Coalition for Africa

On 23 February 1999 representatives of a number of African countries met in Washington, D.C., under the
auspices of the Global Coalition for Africa and co-sponsored by the Government of the United States, to
discuss collaborative frameworks to address corruption. After discussion, the African participants,
representing 11 countries (Benin, Botswana, Ethiopia, Ghana, Malawi, Mali, Mozambique, Senegal, South
Africa, Uganda and the United Republic of Tanzania), agreed on 25 principles to combat corruption.

The introductory principles provide that Governments should demonstrate the leadership and political will
to combat and eradicate corruption in all sectors of government and society by improving governance and
economic management, by striving to create a climate that promotes transparency, accountability and
integrity in public 12 as well as private endeavours and by restoring popular confidence in the government.
Governments should also establish budgetary and financial transparency and strong financial management
systems. Governments are also called upon to enact and enforce criminal laws that will deal effectively with
corruption offences by imposing severe penalties on individuals convicted of corruption or corrupt practices
and on business entities found to be involved in such practices. The Governments are also called upon to
enact and enforce criminal and civil laws that provide for the recovery, seizure, forfeiture or confiscation of
property and other assets acquired through corruption and provide enhanced mutual assistance to Member
States 13..

The principles also advocate the control of corruption in the private sector by stating that companies and
organizations should be required to maintain adequate and accurate financial books and records and to
adhere to internationally accepted standards of accounting. Self-regulating codes of conduct for different
professions, including those in the private sector, should be established and enforced. The principles

recommend that Governments promote standards for corporate governance and the protection of
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shareholder rights and prohibit individuals found guilty of corruption from bidding on public contracts or
otherwise doing business with Governments.

The principles support both the involvement and participation of civil society, on a continuous basis, in the
formulation, execution and monitoring of anti-corruption reform programmes and the public’s right to
information about corruption and corrupt activities through protection of the freedom of the press and
effective parliamentary oversight and scrutiny. Finally, it was recommended to establish government-to-
government mechanisms to monitor implementation of the principles, including a mutual reporting and

evaluation process.

Group of Eight

At the Genoa G8 meeting (July 2001), the Heads of State and Government of these countries agreed
that " Open, democratic and accountable systems of governance, based on respect for human rights and
the rule of law, are preconditions for sustainable development and robust growth. Thus, we shall help
developing countries promote: (a) accountability and transparency in the public sector; (b) legal
frameworks and corporate governance regimes to fight corruption; (c) safeguards against the
misappropriation of public funds and their diversion into non-productive uses (d) access to legal systems
for all citizens, independence of the judiciary, and legal provisions enabling private sector activity (e) active
involvement of civil society and Non Governmental Organisations (NGOs) and (f) freedom of economic
activities. We, for our part, will (@) implement fully the OECD Bribery Convention; (b) support efforts in the
UN to pursue an effective instrument against corruption and (c) encourage Multilateral Development Banks

(MDBs) to help recipient countries strengthen public expenditure and budget management.”

Global Forum on Fighting Corruption and Safeguarding Integrity

The second Global Forum on Fighting Corruption and Safeguarding Integrity was held from 28-31 May
2001 in The Hague, Netherlands.The purpose of the Forum is to strengthen efforts to combat corruption
and secure public integrity among government officials,in particular justice and security officials. 14
The Forum recommended, inter alia, that. Governments should adopt, widely publicize and enforce

legislation and procedures that provide the public and the media in the best possible way an optimum
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degree of access to information relevant to fighting corruption. The media, civil society and the private
sector are indispensable partners for government in this endeavour. The Forum felt that it is evident that
national parliaments and local administrations have an important role to play in ensuring high standards of

integrity.Financing election activities and political parties should be transparent so as to prevent corruption.

In the Forum’s findings, government organization and procedures should be designed in a manner that
reduces opportunities for corruption and creates incentives for public integrity. This could be stimulated
through the establishment of a comprehensive public sector integrity policy that envisages the
management of public services through a merit-based, professional and impartial civil service, with
appropriate recruitment and retention systems and codes of conduct governing ethical behaviour. Further
measures that effectively promote integrity and prevent corruption among public officials can be
strategically selected from a broad array of integrity practices. Parallel to the foregoing, the adoption of a
private sector integrity policy is necessary. This policy should envisage, in particular, effective measures
that discourage the misuse of legal persons for purposes of corruption and related offences. In this respect
participants consider appropriate the further exploration of the ability of governments to exclude legal
persons convicted of corruption offences from entitlement to public benefits or aid, and the ability to identify

persons convicted of corruption offences and disqualify them from acting as directors of legal persons

Endnotes

1 Existing International Legal Instruments, recommendations, and other documents addressing corruption,

report of the Secretary General, E/CN.15/2001/ 13, 2 April 2001

2 For information on technical assistance in this area see

Anti-Corruption Tool Kit, Global Programme Against Corruption, Centre for International Crime Prevention,
Vienna, version 1, June 2001

Public Service Ethics in Africa, Vol 1. DESA, Division for Public Economics and Public Administration, New
York, 2001, ST/ESA/PAD/SER.E/23

,UNDP, and World Bank programmes.

OECD also has an active programme of co-operation with non-OECD countries to help improve the rule of
law, raise citizens' confidence in the fairness and impartiality of public administration and promote
economic growth through transparent and competitive markets. The principal activities are (1) raising
awareness of international anti-corruption efforts and developing a strategic knowledge about anti-
corruption tools, (2) promoting regional anti-corruption mechanisms. These outreach activities are carried
out in conjunction with different other international organisations as well as private sector, trade union and
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civil society associations.

3 See Tenth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Vienna, 10-
17 April 2000: report prepared by the Secretariat (United Nations publication, Sales No. E.00.IV.8).

4 The International Code of Conduct for Public Officials has been adopted as a tool to guide Member States in
their efforts against corruption through a set of basic recommendations that national public officials4 should

follow in the performance of their duties. The Code deals with the following aspects: (a) the general
principles that should guide public officials in the performance of their duties (i.e. loyalty, integrity,
efficiency, effectiveness, fairness and impatrtiality); (b) conflict of interest and disqualification; (c) disclosure
of personal assets by public officials, as well as, if possible, by their spouses and/or dependants; (d)
acceptance of gifts or other favours; (e) the handling of confidential information; and (f) the political activity
of public officials, which, according to the Code, shall not be such as to impair public confidence in the
impartial performance of the functions and duties of the public official.

5 The United Nations Declaration against Corruption and Bribery in International Commercial Transactions

(resolution 51/191, annex) includes a set of measures that each country could implement at the national
level, in accordance with its own constitution, fundamental legal principles, national laws and procedures,
to fight against corruption and bribery in international commercial transactions.

The Declaration addresses the bribery of foreign public officials. According to paragraph 3 of the
Declaration:

3. Bribery may include, inter alia, the following elements:

“(@) The offer, promise or giving of any payment, gift or other advantage, directly or indirectly, by
any private or public corporation, including a transnational corporation, or individual from a State to any
public official or elected representative of another country as undue consideration for performing or
refraining from the performance of that official’s or representative’s duties in connection with an
international commercial transaction;

“(b) The soliciting, demanding, accepting or receiving, directly or indirectly, by any public official or
elected representative of a State from any private or public corporation, including a transnational
corporation, or individual from another country of any payment, gift or other advantage, as undue
consideration for performing or refraining from the performance of that official’s or representative’s duties
in connection with an international commercial transaction.”

The Declaration contains different provisions aimed at combating the phenomenon, including the adoption
or, where they already exist, enforcement of laws prohibiting bribery in international commercial
transactions; the criminalization of such bribery as well as the denial of tax deductibility of bribes paid by
any private or public corporation or individual of a State to any public official or elected representative of
another country.

In addition, Member States committed themselves to develop or maintain accounting standards and
practices that improve the transparency of international commercial transactions; to develop or to
encourage the development of business codes, standards or best practices that prohibit corruption, bribery
and related illicit practices in international commercial transactions; to examine establishing illicit
enrichment by public officials or elected representatives as an offence; and to ensure that bank secrecy
provisions do not impede or hinder criminal investigations or other legal proceedings relating to corruption,
bribery or related illicit practices in international commercial transactions.

Finally, Member States committed themselves to cooperate and afford one another the greatest possible
assistance in connection with criminal investigations and other legal proceedings brought in respect of
corruption and bribery in international commercial transactions, including sharing of information and
documents.

6 The Recommendation on the Tax Deductibility of Bribes to Foreign Public Officials invites member countries that
allow the deductibility of such bribes to re-examine the issue with a view to denying such deductibility

7 See Official Records of the United Nations Conference for the Adoption of a Convention against lllicit Traffic in
Narcotic Drugs and Psychotropic Substances, Vienna, 25 November-20 December 1988, vol. | (United Nations
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publication, Sales No. E.94.X1.5).

8 resolution (97) 24 of 6 November 1997

9 IMF and World Bank, Enhancing Contributions to Combating Money Laundering : Policy Paper, 26 April
2001 http://ww. i nf.org/external /np/ m/2001/ eng/ 042601. PDF

10 Financial abuse encompasses not only illegal activities that may harm financial systems, but also other

activities that exploit the tax and regulatory frameworks with undesirable results. Financial crime can refer

to any non-violent crime which generally results in financial loss. It includes not only financial fraud and

tax evasion but also money laundering-which involves the processing of criminal proceeds to disguise their
association with criminal activities

11 ECOWAS has also developed a protocol on the fight against corruption with a similar set of policy objectives.
See A/AC.260/CRP. 1 above

12 For example, in order to promote integrity of the public service, the principles call for (a) the elimination of
conflicts of interest by adopting and enforcing effective national laws, guidelines, ethical regulations or codes
of conduct for public officials, which include rules on conflict of interest and requirements for the regular
disclosure of financial interests, assets, liabilities, gifts and other transactions; (b) undertaking necessary
administrative reforms to restore the morale and integrity of the public service, for example by ensuring
merit-based recruitment and promotion policies and procedures and providing adequate benefits, including
remuneration and pension schemes; (c) the promotion of transparency in procedures for public procurement
and the sale or licensing of economic rights and interests by eliminating bureaucratic red tape, by providing
for open and competitive bidding for government contracts, by prohibiting bribery and by adopting
procedures for resolving challenges to the award of contracts or the sale or licensing of economic rights; and
(d) restoration and maintenance of the independence of the judiciary and ensuring adherence to high
standards of integrity, honesty and commitment in the dispensation of justice through, among other things,
adopting a judicial code of conduct.

13 With regard to mutual legal assistance and extradition, the principles recommend that Governments adopt

cooperative arrangements at the regional and/or subregional levels that provide for the mutual exchange of
ideas, information, best practices, intelligence and experiences for the purpose of minimizing risks of
cross-border corruption, including international business transactions. They should facilitate the
cooperative investigation of cases involving corruption by rendering mutual legal assistance in obtaining
evidence, documents, articles, records and witness statements.

14 Final Declaration, Global Forum on Fighting Corruption and Safeguarding integrity I, The Hague, 28-31 2001,
reprinted as A/AC.260/CRP.2 2 July 2001
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